14.  Shively indicated Rowden was concerned about safety (Tr. 2: 15).

15.  Worker Gray indicated he had seen Harvey loafing on the job (Tr.
2: 29-30).

16.  After Harvey bought a respirator he used if for awhile and then
gave it to Winfrey (Tr. 2: 37).

17.  Normally dust masks were available at the quarry (Tr. 2; 40).

18.  No worker was ever disciplined for making a safety complaint (Tr,
1: 51).

19.  Rowden was concerned about dust and never hesitated to send
Winfrey to water down the road (Tr. 2: 42).

DISCUSSION

Harvey  would  have   the   Commission believe   that  he  complained   about
excessive  dust   and  requested  a dust  mask.     The  credible   evidence   leads   to  a
contrary  conclusion.     Rowden's   testimony   is   confirmed   by workers   Shively,
Gray,   and Winfrey,     Harvey  never  asked   for  a mask  nor  did  he  ever  complain
about   safety.     Harvey's  use   of a mask he   purchased  was   short-lived   since he
gave   it   to Winfrey.     Further,  Winfrey didn't   see Harvey  using  a mask  after
that   event.     Further,   Harvey's   request   for  a mask would  hardly have   been  a
motivating   factor   for his   discharge   since masks  were  generally   furnished  by
the   quarry  and   available  to   the  workers.

Harvey would   further have  the   Commission believe   that   the  dust
complaint   and   request   for  a  mask motivated  Howard Quarries   to   fire  him.
Again,   the   credible   evidence   leads   to   a different   conclusion.     The  un-
controverted  evidence  also   establishes   that  no  employee   was  ever
disciplined   for  a safety complaint.     Further,   Rowden was   committed   to
safety and  would  respond quickly with  the  use of  the  water  truck whenever
the  employees  mentioned   the   dusty conditions.     The   quarry  airconditioned
the  crusher   shack   and   provided   respiratory  protection   to   its  workers.     In
view of  the   foregoing  evidence,   which   is   uncontroverted,   I conclude   that
Harvey's  claims  cannot  be upheld.

In   short,   the   evidence   does   not   establish   that  Harvey was   engaged   in  a
protected  activity   for  which   he  was   discharged.     The  evidence  does   es-
tablish   that  Harvey was   discharged   for his   poor  work  performance.

Some  evidence   describes   Harvey   as  a  "fair"  worker   (Tr.   1:   10;   2:   34).
However,   Rowden,   Shively  and  Gray  all  confirm  the  events   of July 24,   1980.
Harvey's   actions  on  that  date   and his  prior   performance   caused  him   to  be
discharged,     On  that   day Harvey was   assigned  to  clean   out   from under  the
conveyor.     Harvey spent   15  to  25 minutes   laying  under   the   conveyor.     He was
laughing  at   his   supervisor  Rowden  while  Rowden  was   looking   for  him.     Burns
quit  because   of Harvey.     The   evidence  also  reflects   that   Harvey's   job
discipline   in  other   respects   was   inadequate.     There   were   occasions   in
talking  to Rowden where  he  said he wouldn't   do his   assigned  duties.     On  two
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